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The staff of the Freedom of Information Advisory Council is authorized to issue advisory 
opinions.  The ensuing staff advisory opinion is based solely upon the information presented in your 
letter dated February 13, 2015, and telephone conversations with staff of the Office of the Executive 
Secretary of the Supreme Court of Virginia on April 16 and 23, 2015. 

  

Dear Mr. Solomon: 

  

            You have asked whether the Office of the Executive Secretary of the Supreme Court of 
Virginia (OES) has improperly withheld certain records from you.  Specifically, you asked for the 
electronic compilation of circuit court case status records in OES' case management system.  You 
stated that OES has released those records in the past, but declined repeated requests for it 
recently, citing a change in policy last year.  You related that OES maintains that the records are not 
subject to FOIA pursuant to subdivision A 5 of § 2.2-3703, which states that the Virginia Freedom of 
Information Act (FOIA) does not apply to records required by law to be maintained by the clerks of 
the courts of record, as defined in § 1-212, and courts not of record, as defined in § 16.1-69.5.  You 
contend that subdivision A 5 of § 2.2-3703 does not apply in this situation because OES is not a 
clerk of court and the case management system is optional, not required.  Additionally, you stated 
that OES indicated it had fulfilled its responsibilities to respond by allowing an online search of 



individual case status records through its circuit court case information website.  You disagreed 
because that online search only goes to single cases, whereas your request is for the entire 
compilation of records (i.e., the entire database) in the case management system.  Specifically, it 
appears that the Virginia Courts Case Information system allows any user online access to search 
individual cases by selecting the court, whether the case is criminal or civil, and then entering either 
a case name, case number, or hearing date.[1]  Based on conversations with OES staff, it is my 
understanding that the online system does access the same database as the case management 
system, although access to certain data fields (such as social security numbers and concealed carry 
handgun permit applications) is not made available in the online version.  It is my further 
understanding that in practice, OES will release circuit court records in the case management 
system database by jurisdiction only when it has received prior permission to do so from the clerk of 
the circuit court of that jurisdiction.  Without such permission, OES will not release that jurisdiction's 
database or make it available online through the Virginia Courts Case Information system.  In this 
instance, my understanding is that two such databases were released to the Daily Press with 
permission of the respective clerks, but other requested databases were withheld because OES did 
not receive authorization from the clerks to release them. 

  

            The policy of FOIA set forth in subsection B of § 2.2-3700 is that [a]ll public records and 
meetings shall be presumed open, unless an exemption is properly invoked.  The policy continues to 
state that FOIA 

  

shall be liberally construed to promote an increased awareness by all persons of governmental 
activities and afford every opportunity to citizens to witness the operations of government. Any 
exemption from public access to records or meetings shall be narrowly construed and no record 
shall be withheld or meeting closed to the public unless specifically made exempt pursuant to this 
chapter or other specific provision of law.  

  

In applying FOIA, we must first determine that the entity in question is a public body subject to FOIA 
and, in a situation dealing with records, that the records at issue are public records subject to 
FOIA.  This office has already considered whether OES is a public body as defined in § 2.2-3701; 
the conclusion was that OES is a public body because OES is an agency in the Commonwealth 
supported wholly or principally by public funds.[2]  As there appear to be no new facts, relevant 
changes in the law, or contrary legal opinions since that opinion was issued, the conclusion that OES 
is apublic body subject to FOIA remains unchanged. 



  

            FOIA defines public records to include all writings and recordings that consist of letters, 
words or numbers, or their equivalent...however stored, and regardless of physical form or 
characteristics, prepared or owned by, or in the possession of a public body or its officers, 
employees or agents in the transaction of public business.  The definition then concludes by 
distinguishing records which would not be subject to FOIA: Records that are not prepared for or used 
in the transaction of public business are not public records.  It is clear that whether a record is in the 
transaction of public business is of critical importance in determining whether the record is a public 
record, but FOIA itself does not define what is meant by the phrase the transaction of public 
business.  In examining what is meant by this phrase in the context of 911 calls, the Supreme Court 
of Virginia stated as follows: 

  

The "transaction of public business" includes public safety. Indeed, every citizen in Surry County 
relies on the 911 System, and to say that the operation of the system by the [Surry County Sheriff's 
Office] and Sheriff Brown is not "in the transaction of public business" is simply inaccurate. 
Furthermore, Sheriff Brown is a public official, see Va. Const. art. VII, 4, and acts in that capacity 
when managing the 911 System. Thus, we conclude that the 911 Tape is an official record under 
FOIA.[3] 

  

In considering elected officials' electronic mail messages and drawing a distinction between matters 
of public business and matters of public interest, the Circuit Court of Loudoun County that "public 
business encompasses those matters over which the public governmental body has supervision, 
control, jurisdiction, or advisory power."[4]  The Court went on to hold that "[t]here must be some 
nexus between the record produced and the public trust imposed upon the official or governmental 
body."[5]  The Attorney General cited the same Circuit Court case in examining whether an email 
distribution list for a newsletter sent by a member of a county board of supervisors would be a public 
record.  The Attorney General observed that the answer would depend on the contents of the 
newsletter and how the distribution list was used, stating that "the email distribution list may not 
appear to transact public business in and of itself, [but] once it is used to send a newsletter that is a 
public record, it becomes a record used in the transaction of public business and therefore is a public 
record subject to FOIA."[6]  This office has similarly opined that whether a record is in the transaction 
of public business must be determined on a case by case basis and depends on the contents of the 
record.[7]   We also advised that a public body is responsible for providing the records it uses in the 
transaction of its own public business, not records used in the transaction of the public business of 
other public bodies.[8] 



  

            Turning to the records at issue, subsection A of § 17.1-502 provides in relevant part that 
OES shall be the administrator of the circuit court system, which includes the operation and 
maintenance of a case management system.  Following the precedents cited above, there can be no 
doubt that as a statutory responsibility of OES, the operation and maintenance of the case 
management system for the circuit courts is the transaction of public business by OES as a public 
body.  Therefore case management system records held by OES would appear to be public 
records subject to FOIA, and as such, they would be subject to mandatory disclosure upon request 
unless there is a specific provision of law that provides otherwise.  

  

            Note also that besides meeting the statutory definition of public record under FOIA, the fact 
that individual case records may be accessed online by anyone who uses the Virginia Courts Case 
Information system[9] seems to belie any assertion that these are not public records, because they 
are already in the public domain.  Voluntarily providing access to individual case records improves 
access overall by creating another means to get case records besides going to the courthouse to 
physically examine dockets and case files, and is to be commended as a good use of technology to 
help inform citizens of the activities of government.  Such access comports well with the policy 
statement in subsection B of § 2.2-3700 that [t]he affairs of government are not intended to be 
conducted in an atmosphere of secrecy since at all times the public is to be the beneficiary of any 
action taken at any level of government.  However, if the goal is to increase public awareness of the 
activities of the circuit courts, from a practical standpoint it does not follow that access should be 
limited to one case at a time, and only if the user already knows the jurisdiction and a party name, 
case number, or hearing date for that case.  Consider that anyone who wishes to do so could get a 
docket for each participating court, then access the individual information for every case in the 
system and thereby compile the entire database on a case-by-case basis.  While it would be 
possible to recreate the database this way, doing so would be unnecessarily time consuming when a 
complete database already exists.  Denying access to the complete database while at the same time 
allowing access to individual case entries does not appear to serve any public purpose, but instead 
acts as an artificial impediment to access to public records, which stands in contradiction to the 
stated purposes of FOIA.  Again, absent a specific provision of law that states otherwise, it appears 
at this point in the analysis that the case management system records at issue are public 
recordssubject to FOIA. 

  

            However, you stated that OES asserts that these records are not subject to FOIA pursuant to 
subdivision A 5 of § 2.2-3703, which provides in full as follows: 



  

A. The provisions of this chapter shall not apply to: 

* * * 

5. The records required by law to be maintained by the clerks of the courts of record, as defined in § 
1-212, and courts not of record, as defined in § 16.1-69.5. However, other records maintained by the 
clerks of such courts shall be public records and subject to the provisions of this chapter. 

  

As quoted previously, the policy of FOIA is that [a]ny exemption from public access to records or 
meetings shall be narrowly construed.  Additionally, rules of statutory construction as applied by the 
Supreme Court of Virginia require that 

  

when the language of a statute is plain and unambiguous, we are bound by the plain meaning of that 
statutory language. Thus, when the General Assembly has used words that have a plain meaning, 
courts cannot give those words a construction that amounts to holding that the General Assembly 
meant something other than that which it actually expressed.[10] 

  

The plain language of subdivision A 5 of § 2.2-3703 excepts from the operation of FOIA 
recordsrequired by law to be maintained by the clerks of the courts of record, as defined in § 1-212, 
and courts not of record, as defined in § 16.1-69.5.  The phrase courts of record is defined in § 1-212 
to mean the Supreme Court of Virginia, the Court of Appeals of Virginia, and the circuit courts.  The 
phrase courts not of record is defined in § 16.-69.5 to mean all courts in the Commonwealth below 
the jurisdictional level of the circuit courts including general district courts and juvenile and domestic 
relations district courts.  Clerks of the courts of record are constitutional officers, [11] with additional 
powers and duties set forth in Title 17.1 of the Code.  A separate provision of Title 17.1 provides that 
there shall be a clerk of the Supreme Court of Virginia.[12]  The clerks of the courts not of record 
have their powers and duties set forth in various statutes in Title 16.1 of the Code.   OES is 
established separately by statute in Title 17.1: 

  

The Office of Executive Secretary to the Supreme Court, to be filled by a person having the 
qualifications as may be prescribed by the justices of the Supreme Court, is hereby created to be the 



court administrator for the Commonwealth. He shall be appointed by the Supreme Court, shall hold 
office at the pleasure of the Court, and during his term of office shall not engage in the private 
practice of law. He shall receive such compensation as may be fixed by the Court. He may, with the 
approval of the Court, employ such persons as are necessary for the performance of the duties of 
his office, whose compensation shall be fixed by the Court within the limits of the amounts 
appropriated by law.[13] 

  

Nothing therein states that OES is a clerk of any court.  Reading all of these provisions together, it is 
clear that the clerks of the various courts and OES are separate offices. 

  

            Additionally, as stated above, subsection A of § 17.1-502 provides in relevant part that 
OESshall be the administrator of the circuit court system, which includes the operation and 
maintenance of a case management system.  Subsection B of the same section provides as follows: 

  

Any circuit court clerk may establish and maintain his own case management system, financial 
management system, or other independent technology using automation or technology 
improvements provided by a private vendor or the locality. Any data from the clerk's independent 
system may be provided directly from such clerk to designated state agencies. The data from the 
clerk's independent system may also be provided to designated state agencies through an interface 
with the technology systems operated by the Executive Secretary.  [Emphasis added.] 

  

The Supreme Court of Virginia has followed the rule of statutory interpretation that the word "may" is 
prima facie permissive, importing discretion, but the courts construe it to be mandatory when it is 
necessary to accomplish the manifest purpose of the Legislature.[14]  In this instance no 
interpretation is necessary, as the plain language of subsections A and B clearly establish options 
from which a circuit court clerk may choose, which necessarily means that the "may" in this instance 
is permissive, not mandatory.  Furthermore, subsection C of the same section requires OES 
to provide an electronic interface with his case management system, financial management system, 
or other technology improvements upon written request of any circuit court clerk.  Again, the plain 
language makes the provision of such an electronic interface necessary only if it is requested in 
writing by a circuit court clerk.  Thus it appears that clerks of the circuit courts have the option to use 
the case management system maintained by OES, but they are not required to do so.  The clerks of 
the circuit court may instead use some other case management system of their own choosing, in 



which case they then appear to have the further option of interfacing their own system with the 
system maintained by OES.  

  

            Applying the plain meaning rule of statutory construction along with the narrow construction 
policy of FOIA, it is clear that subdivision A 5 of § 2.2-3703 only applies to records required by law to 
be maintained by the clerks of the courts and does not apply to OES.  That exception to FOIA makes 
no mention of OES, only of the clerks of the various courts, and other provisions of law make clear 
that OES is not a clerk of court.  Again applying standard rules of statutory construction, if the 
General Assembly had intended to exempt OES' records from the operation of FOIA, it could have 
included OES explicitly within the provisions of § 2.2-3703.  That the General Assembly did not do so 
can only lead to the conclusion that subdivision A 5 of § 2.2-3703 does not apply to 
OES.  Additionally, note that OES' case management records are not records required by law to be 
maintained by the clerks of the courts.  In fact, the plain language of § 17.1-502 states unequivocally 
that maintenance of a case management system is one of the statutory duties of OES, and 
maintenance of separate case management systems is an option each circuit court clerk may 
choose.  As I am aware of no other specific provision of law that would exempt the records in 
question from mandatory disclosure, it would appear that OES must disclose its case management 
records upon request.  

  

            On the other hand, it is possible to construe subdivision A 5 of § 2.2-3703 differently, in a 
way that would make it appear that FOIA does not apply to the contents of the case management 
system database.  This alternative argument would state that because the contents of the database 
are records required by law to be maintained by the clerks of the courts, those records are not 
subject to FOIA from the outset, and subdivision A 5 of § 2.2-3703 would continue to render such 
records outside the scope of FOIA, regardless of whether they are held by the clerks or in a case 
management system used by OES.  Taken to its logical conclusion, this interpretation would except 
from the operation of FOIA all such records that are required by law to be maintained by the clerks 
regardless of what other public body might later come to possess copies of the records and use 
them in the transaction of its own public business.  As a hypothetical example, imagine a public body 
was planning some building and landscape renovations, and obtained from the clerk of court a copy 
of the deed and easements for the property to use in planning the renovations.  If a citizen or media 
representative were to ask for records related to the renovation project from the public body, under 
FOIA they would be given access to all relevant records owned, prepared, or possessed by the 
public body that were not otherwise exempt, including copies of the relevant deeds and 
easements.  However, if we accept the alternative interpretation of subdivision A 5 of § 2.2-3703, 
then copies of the deeds and easements would not be subject to FOIA because they are records 
required by law to be maintained by the clerk of the circuit court, even though in this hypothetical 



instance, the deeds and easements at issue are merely copies held by a different public body in the 
transaction of that public body's own public business.  Such a broad interpretation runs counter to 
the policy of FOIA to interpret its provisions liberally to promote an increased awareness by all 
persons of governmental activities and afford every opportunity to citizens to witness the operations 
of government and to construe narrowly all exemptions from disclosure.  Additionally, consider that 
deeds, easements, and other court records are generally made public by laws outside of FOIA such 
as § 17.1-208, which provides in part: 

  

Except as otherwise provided by law, any records that are maintained by the clerk of the circuit court 
shall be open to inspection by any person and the clerk shall, when requested, furnish copies thereof 
subject to any fee charged by the clerk pursuant to § 17.1-275, except in cases in which it is 
otherwise specially provided by statute. 

  

From a practical perspective, then, the hypothetical deeds and easements are open to the public 
anyway, and allowing the hypothetical public body to deny them under subdivision A 5 of § 2.2-3703 
would merely drive the requester to get copies directly from the clerk of court instead.  Effectively, 
this interpretation only serves to make a requester go to multiple public bodies to get the records he 
or she wants, despite the fact that they are all available from a single source.  Again, such an 
interpretation runs counter to the policy of FOIA, and so we cannot adopt it when a narrower 
interpretation of subdivision A 5 of § 2.2-3703 provides greater transparency and insight into the 
workings of government. 

  

            However, there is also a further, more nuanced consideration: OES is required to operate 
and maintain the case management system in its role as administrator of the circuit court system 
pursuant to subsection A of § 17.1-502, but it does not actually enter the individual case data into the 
system it maintains.  As reasoned above, it is clear that OES' records concerning the operation and 
maintenance of the case management system are public records in the transaction of OES' public 
business, but that reasoning does not establish that OES is the custodian of each individual circuit 
court's case management records that are entered into that system.  My understanding is that the 
individual circuit court clerks generate the case management records and enter it into the system 
database, while OES merely maintains the system itself.  The contention then is that the clerks retain 
legal custody over those records even though OES maintains the case management system where 
the records are stored, and therefore OES is not a custodian of the data entered into the case 
management system.  As previously stated, it is my understanding that following this reasoning, 
OES maintains it is not required to produce the case management database in response to a 



request made under FOIA and in practice will only do so with the prior authorization of the clerk of 
the circuit court whose case management records are sought.  

  

            These considerations beg the question of who is the custodian responsible to respond to a 
FOIA request for the case management records database.  FOIA refers to the custodian of public 
records in several places without defining the term custodian.  This office examined the 
termcustodian in an opinion last year [15] and observed that FOIA uses it in referring to who receives 
and responds to records requests under FOIA, and who exercises discretion regarding exempt 
records.[16]  Recognizing the lack of a statutory definition and turning to common usage of the 
term custodian, this office has previously described a custodian as one in charge of 
something.[17]  The same opinion observed that that definition of custodian makes sense when 
considered in conjunction with the statutory definition of public records in § 2.2-3701, which includes 
recordsprepared or owned by, or in the possession of a public body or its officers, employees or 
agents in the transaction of public business.  A later opinion also found guidance in the Virginia 
Public Records Act (VPRA), which provides a similar definition of the term custodian in § 42.1-77 to 
mean the public official in charge of an office having public records.[18]  Therefore the 
term custodian for FOIA purposes is dependent on preparing, owning, or possessing public records.  

  

            In this instance, there is additional statutory guidance outside of FOIA itself that makes clear 
that the circuit court clerks are custodians of these case records by operation of law.  Section 17.1-
242 provides in full as follows: 

  

The circuit court clerks shall have custody of and shall keep all court records, including books, 
evidence, records, maps, and papers, deposited in their offices or at such location otherwise 
designated by the clerk, as well as records stored in electronic format whether the storage media for 
such electronic records are on premises or elsewhere. 

  

The last line makes clear that the clerks of the circuit courts are still custodians of such records even 
if they are stored elsewhere, which would appear to include records stored in OES' case 
management system.  We must also take note of § 17.1-225, which addresses remote access to 
nonconfidential circuit court records as follows: 

  



The clerk of the circuit court of any county or city may provide remote access, including Internet 
access, to all nonconfidential court records on an automated case management or other system 
maintained by his office and described in § 17.1-242. The clerk shall be responsible for insuring that 
proper security measures are implemented and maintained to prevent remote access users from 
obtaining any data that are confidential under this Code and to prevent the modification or 
destruction of any records by remote access users. For purposes of this section, remote access 
users are those individuals who are not employees of the clerk's office. Secure remote access to 
land records shall be governed by § 17.1-294. 

  

My understanding of the facts at issue here is that the clerks of the individual courts prepare, own, 
and possess the data entered into the case management system, while OES maintains the system 
itself.  It is clear that the individual clerks are the custodians of their own case files[19] and remain so 
by operation of law even when those files are shared with OES.  

  

            However, it appears that while the circuit court clerks are custodians of these records, OES 
also possesses the records in the transaction of OES' public business once the records are entered 
into the case management system maintained by OES.  If OES possesses this data in the 
transaction of its public business, then following the definition of public record in FOIA and the 
considerations of who is a custodian presented above, OES would be a custodian of the case 
management system database and would be responsible for responding to a FOIA request for a 
copy of that database.  FOIA does not say anything about there being only one custodian for any 
given public record.  If records are shared among multiple public bodies in the transaction of each 
body's public business, then each body who possesses the records at issue may become a 
custodian of those records.  In this instance, it appears that the clerks of the circuit courts remain 
custodians of the case management records they enter into OES' case management system, but as 
OES also possesses those records in the transaction of OES' public business, OES is also a 
custodian of those records. 

  

            With regard to the provisions of §§ 17.1-225 and 17.1-242 quoted above, the General 
Assembly has imposed certain duties on the clerks of the circuit courts to keep custody of certain 
records and to prevent them from being improperly accessed, modified, or destroyed.  In those 
provisions, the General Assembly did not state that the clerks were the sole custodians of those 
records nor that only the clerks could grant access to the nonconfidential records in the case 
management database.  If the General Assembly wished to exempt OES' case management system 
from disclosure, it could craft an exemption for such records or even add OES to the list of exempt 



entities in § 2.2-3703.  To date, it has not done so.  The Attorney General has considered these 
statutes when considering whether circuit court judges have the authority to direct that the clerk grant 
access to the case management systems beyond the level of "inquiry only."[20]  The Attorney 
General observed that 

  

the circuit court clerk is responsible for the integrity of all records maintained by the clerk's 
office.  That responsibility is not shared with any other court official, but rests exclusively with the 
elected clerk of the circuit court. 

  

Accordingly, I must conclude that automated case management systems maintained by the clerk of 
a circuit court, whether the storage media is on or off premises, are records of the clerk's office under 
the custody of such clerk.  Access to such a case management system lies within the sound 
discretion of the clerk.[21] 

  

It is my understanding that this opinion of the Attorney General underpins OES' policy not to release 
these records unless the appropriate circuit court clerk has given his or her authorization to do so. 

  

            However, the factual context of the Attorney General's opinion is entirely different from the 
FOIA request at issue.  The Attorney General noted an assumption that "inquiry only" access would 
"mean a level of access that permits an individual to view, but not to modify, nonconfidential 
information contained on the system."[22]  The question presented for the Attorney General's 
consideration was whether a judge could order a clerk to provide access beyond the level of "inquiry 
only."  That is not the question here.  FOIA only requires access to existing public records; it does 
not require any access to the underlying system used to maintain those records, nor does it grant 
any right or ability to modify or otherwise change public records.  It is clear that the Attorney 
General's conclusion was based on a clerk's statutory duties to maintain the integrity of records in 
his or her custody.   FOIA is entirely in accord in that regard, as subsection A of § 2.2-3704 states 
that [t]he custodian of such records shall take all necessary precautions for their preservation and 
safekeeping.  The Attorney General's opinion also took into account a clerk's responsibility not to 
release confidential records.  Again, that is entirely in accord with FOIA, as subsection A of § 2.2-
3704 explicitly requires access to public records except as otherwise specified by law.  To the extent 
records in the case management system are otherwise made confidential, they would not be 
required to be disclosed under FOIA.  Because it was considering an entirely different factual 



situation, the Attorney General's opinion does not appear to be dispositive of the question presented 
here. 

  

            As an aside, please note that I am aware of several other such instances where one entity 
maintains an electronic data system that is accessed and used by some other entity, or entities, and 
such instances appear to be becoming more common as technology such as "cloud" computing 
develops and various public bodies share electronic resources.  Questions of ownership, 
possession, and custody all too often appear to be obscured by technological advances even as the 
technologies involved enable more rapid and widespread sharing of information than ever 
before.  This appears to be an emerging area of law without any controlling court opinions on 
point.  This office will continue to monitor this area of law as it develops.  With that in mind, there is a 
further provision of FOIA to consider, as FOIA addresses the issue of custody in regard to the 
transfer and storage of records in subsection J of § 2.2-3704: 

  

In the event a public body has transferred possession of public records to any entity, including but 
not limited to any other public body, for storage, maintenance, or archiving, the public body initiating 
the transfer of such records shall remain the custodian of such records for purposes of responding to 
requests for public records made pursuant to this chapter and shall be responsible for retrieving and 
supplying such public records to the requester. In the event a public body has transferred public 
records for storage, maintenance, or archiving and such transferring public body is no longer in 
existence, any public body that is a successor to the transferring public body shall be deemed the 
custodian of such records. In the event no successor entity exists, the entity in possession of the 
public records shall be deemed the custodian of the records for purposes of compliance with this 
chapter, and shall retrieve and supply such records to the requester. Nothing in this subsection shall 
be construed to apply to records transferred to the Library of Virginia for permanent archiving 
pursuant to the duties imposed by the Virginia Public Records Act (§ 42.1-76 et seq.). In accordance 
with § 42.1-79, the Library of Virginia shall be the custodian of such permanently archived records 
and shall be responsible for responding to requests for such records made pursuant to this chapter. 

  

FOIA does not offer a statutory definition of what it means to transfer possession of records in this 
context.  Turning to ordinary usage, transfer is defined to mean "to convey or shift from one person 
or place to another" or "to make over the possession or legal title of or to another."[23]  This 
provision appears best suited to cover situations where there has been a clear transfer of 
possession - i.e., a new entity actually has the records at issue, and the old entity no longer 
does.  Before the widespread use of electronic records and data sharing technologies, it was 



relatively easy to determine who held a record, because it literally meant holding a physical copy of a 
record, whether it be paper, an audio tape, a video reel or cassette, or some other tangible 
object.  Even with electronic records, if one entity is given a copy and retains it and the original entity 
deletes it, the question of who possesses the record is clearly answered, as only one copy 
remains.  My understanding is that this provision was enacted to help clarify situations where one 
entity provides purely technical support or resources to another.  For example, the Virginia 
Information Technologies Agency (VITA) provides information technology support to many other 
agencies of the Commonwealth, and in so doing, it may come to possess copies of records that the 
individual agencies no longer retain themselves.  Following this provision, even when VITA stores 
records on behalf of other agencies, it does not become the custodian of those records for FOIA 
purposes.  

  

            However, this provision concerning transfer is insufficient to address situations such as the 
case at hand where it appears that the public bodies involved are sharing the records and both are 
using them in the transaction of their public business.  My understanding is that VITA only stores 
records transferred from other agencies, and does not otherwise use such transferred records in the 
transaction of VITA's own public business.  It is my understanding that OES does more in this 
instance, in that it not only operates and maintains the case management system, but also provides 
online access to it through the Virginia Courts Case Information system and uses the records 
entered by the clerks to generate aggregate and statistical data.  Additionally, there is no indication 
that the court clerks who originally prepared the case management records have simply transferred 
them to OES for storage and no longer have access to them.  To the contrary, it would defeat the 
purpose of the case management system if the clerks were denied access, and as noted above, the 
clerks already retain custody and responsibility for the integrity of these records.  Therefore in this 
instance, it again appears that rather than a mere transfer for storage purposes, the records are 
issue are shared among the various circuit courts and OES.  In this sense, these records appear 
somewhat analogous to concealed carry handgun permits, which are issued by the circuit court 
clerks but compiled into a central database by the Virginia State Police.  At one time, such records 
were required to be released under FOIA as public records to which no exemptions 
applied.[24]  Before the advent of electronic records, such records were protected by "practical 
obscurity" in that privacy was protected because most people simply would not physically go to the 
courthouse to view such records, even though they were publicly available under the 
law.[25]  However, as technology progressed it came to pass that the State Police compiled a 
complete database containing all such concealed carry handgun permit records in an electronic 
format.  In 2007 the complete database of such permits was obtained from the State Police and 
published online, causing considerable public outcry.[26]  In response, the General Assembly 
passed legislation making the full database held by the State Police exempt from FOIA, while still 
allowing access at each individual circuit court.[27]  Subsequent legislation made concealed carry 
handgun permits confidential at the level of the circuit courts as well.[28]  Similarly, it appears that 



OES has compiled a case management database with records provided by all of the individual 
jurisdictions that have chosen to participate, whereas each individual jurisdiction otherwise maintains 
only its own records.  The General Assembly could enact legislation to exempt from disclosure OES' 
case management system database, just as it did for the State Police's database regarding 
concealed carry handgun permits, but it does not appear that the General Assembly has done 
so.  Absent a specific exemption, it appears that OES must disclose that database upon request, just 
as the State Police once disclosed the concealed carry handgun permit database under former law.  

  

            Finally, we address the contention that OES satisfied your request by providing an online 
search feature that allowed access to single cases.  To address this contention, we first must 
presume that the records at issue are public records, that OES is a custodian of them, and that they 
are not exempt from mandatory disclosure.  Considering the response then as a procedural matter, § 
2.2-3704 sets forth the procedural requirements for making and responding to a request for public 
records under FOIA.  Subsection A of that section provides the basic rule that [e]xcept as otherwise 
specifically provided by law, all public records shall be open to inspection and copying by any 
citizens of the Commonwealth during the regular office hours of the custodian of such 
records.  Subsection G of that section addresses access to records kept in electronic databases, 
stating in relevant part as follows: 

  

Public bodies shall produce nonexempt records maintained in an electronic database in any 
tangible medium identified by the requester, including, where the public body has the 
capability, the option of posting the records on a website or delivering the records through an 
electronic mail address provided by the requester, if that medium is used by the public body in the 
regular course of business.  No public body shall be required to produce records from an electronic 
database in a format not regularly used by the public body. However, the public body shall make 
reasonable efforts to provide records in any format under such terms and conditions as agreed 
between the requester and public body, including the payment of reasonable costs. [Emphasis 
added.] 

  

The bold portions of that provision make clear that it is the requester's option to have the records 
posted on a website or to receive them in any other tangible medium that the public body uses in the 
regular course of business.  Therefore providing you with online access to individual case records is 
insufficient when you requested a copy of the entire database, unless you agree to accept that 
response.  More generally, this office has previously opined that while posting records online 
improves access and can save time and money for all involved, it is only a sufficient response to a 



FOIA request if the requester agrees to it.[29]  If the requester does not agree, then the public body 
must provide the records in any tangible medium it uses in the regular course of business, as stated 
above. 

  

            In summary, it appears that OES by statute operates and maintains a case management 
system, the operation and maintenance of the system is the transaction of OES' public business, 
and therefore OES' case management records are public records subject to FOIA.[30]  By operation 
of law, the respective clerks also remain custodians of those records, and they bear responsibility for 
maintaining the integrity of those records.  To the extent that OES owns or possesses such data, it is 
also a custodian of such records and likewise responsible to respond to a request for it under FOIA. 

  

            Thank you for contacting this office.  I hope that I have been of assistance. 

  

                                                                        Sincerely, 

  

  

  

                                                                        Maria J.K. Everett 

                                                                        Executive Director 
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